SERVICE PROVIDER AGREEMENT
(E-Rate Year 2027 a/k/a Year 30)
ERate 2027 ########
Bid #######RFP
 
	THIS SERVICE PROVIDER AGREEMENT (“this Agreement”) is made as of the date written below between (vendor name) (the “Provider”) and the YSLETA INDEPENDENT SCHOOL DISTRICT (the “YISD”).

	In consideration of the mutual covenants in this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are acknowledged by the parties, YISD and the Provider hereby agree as follows:

Article I
Definitions

	1.1	“Authorized Persons” means the persons identified on Exhibit “A”, attached hereto and incorporated herein, who are authorized to take certain specified actions hereunder on behalf of YISD, which list of persons is subject to change from time to time by notice from YISD to Provider.

	1.2    “Charges” means all proper fees to be charged by Provider to YISD for the Services, being equal to the following:  (a) the Prices, less (b) the amount eligible and payable under the Program for the Project, and awarded by the SLD to YISD, after taking account, among other things, of the percentage discount rate applicable to YISD under the Program under the official discount matrix as well as any pre-discount budget for any Category Two requests under the Program applicable to the Project.

	1.3	“Prices” means all amounts properly due and payable under the Program, and eligible for Payment thereunder, as set forth on Exhibit “B”, attached hereto and incorporated herein.  The Prices are all F.O.B. the particular YISD site to which YISD directs delivery.  

	1.4.	“Program” means the so-called E-Rate Year 2027 a/k/a Year 30 of the Schools and Libraries Division of the Federal Communications Commission, and additionally, in the event this Agreement extends into additional such E-Rate Years, those E-Rate years as well.

	1.5	"Project” means any of the project(s) of YISD described on Exhibit “C”, attached hereto and incorporated herein.

	1.6	“Services” means all goods and services to be provided by the Provider to YISD under this Agreement, as further described on Exhibit “D”, attached hereto and incorporated herein.  

	1.7	“SLD” means the Schools and Libraries Division of the Federal Communications Commission, and, as the context may require, the Universal Service Administrative Company.

Article II
Term

[bookmark: _GoBack]	2.1	Primary Term.  The primary term of this Agreement shall be for a period commencing ______________ and ending ____________, at which time this Agreement shall terminate unless renewed or extended as set forth below or unless terminated sooner pursuant to the provisions hereof.  In addition, at YISD’s option, the primary term may be extended up to one hundred twenty (120) days. YISD reserves the right to extend or abbreviate the primary term or any renewal term if such extension or abbreviation is necessary to make such term coincide with an “program year” or an extended service end date for a program year pursuant to a “service delivery deadline extension”, as defined by the FCC and/or the SLD.  As such, among other things, at YISD’s option, the primary term may be extended up to a date following twelve months after the award of E-Rate funding for the Projects.

	2.2  	Termination.  During the primary term or any renewal term, this Agreement may be terminated as follows:

(a)	by either party if the other party commits any material breach of any term of this Agreement and which, in the case of a breach capable of being remedied, is not remedied within thirty (30) days of a written request to remedy the same; 

(b)	if either party becomes insolvent, files or has filed against it a petition in bankruptcy or any similar petition under any insolvency law of any jurisdiction, proposes or accomplishes any dissolution, liquidation, composition, financial reorganization or recapitalization with creditors, merger, or sale of all or substantially all of its assets, or if a receiver, trustee, custodian, or similar agent is appointed or takes possession of any property or business of either party;

	(c)	by either party if the other party repeatedly commits multiple nonmaterial breaches of any terms of this Agreement and which are not remedied and are not ceased to be committed within thirty (30) days of a written request to remedy or cease the same;

	(d)	by YISD upon three (3) days notice in the event of material breach of any significant provision of this Agreement by the Provider which directly results any of the following: (i) serious damage or injury to YISD or third parties; or (ii) failure of YISD to comply with applicable legal requirements;

	(e)	by YISD at any time, with or without cause, upon sixty (60) days prior written notice to Provider;

	(f)	by YISD at any time without prior notice if any gratuities, whether in the form of entertainment, gifts, or otherwise, were offered or given by the Provider or any agent or representative thereof to any employee, official, or representative of YISD with a view toward securing favorable treatment with respect to the entry into or performance of this Agreement; 

	(g)	by YISD without prior notice at the expiration of each YISD budget period occurring during the primary or any renewal term of this Agreement; or

	(h)	at the option of YISD in the event the SLD denies or fails to award, or delays in the award of, full funding under the Program for one or more of the Projects.

If this Agreement is terminated pursuant to this subsection, any Charges otherwise expressly payable pursuant to this Agreement and Program rules shall be prorated through the effective termination date.

	2.3	Renewal.  At the option of YISD, this Agreement may be renewed up to _________ times for additional one-year terms, by written notice to Provider prior to the expiration of a term.  

Article III
Services

	3.1	Services.  Provider agrees to perform and provide the Services to YISD upon the terms and conditions set forth herein, including without limitation the timetables set forth on Exhibit "D", and furnish all necessary labor, materials, tools, supplies, equipment, transportation, supervision, and management for the same.  YISD must approve in writing any changes to the Services.  The approval or disapproval of any such changes shall be in the YISD's sole discretion, and subject to any required approvals under the Program.  If applicable, Provider shall install the Services in full compliance with the instructions of the authorized manufacturers or suppliers of the Services.  All equipment, parts, materials, software, and other goods incorporated into or otherwise utilized in the provision of the Services shall be new, shall be of the most suitable grade for the intended purpose, shall be delivered to YISD free and clear of all liens, claims, and encumbrances, and shall be tested as needed by Provider.  Provider shall not use or incorporate in connection with the provision of the Services any item which contains, in any proportion, a substance determined or suspected by any government entity to create a health hazard [including without limitation asbestos-containing materials], and shall, upon request, provide statements to YISD to that effect.  The risk of loss is upon Provider until completion and final acceptance by YISD of the Services.  Provider acknowledges that it has taken all necessary steps to determine the suitability and conditions of YISD facilities at which the Services are to be provided.  Provider shall be responsible for all clean-up and repair at YISD facilities necessitated by the provision of the Services.

	3.2 	No Subcontracting.  Without the prior written consent of an appropriate Authorized Person, or as provided on Exhibit “D” [if any], attached hereto and incorporated herein, only employees of the Provider, and not subcontractors or others, shall perform any of the Services.

	3.3	YISD Reservation.  Notwithstanding anything herein to the contrary, YISD reserves the right to use its own staff or third parties to perform services with respect to the Projects.

	3.4	Insurance.  Throughout the term of this Agreement, Provider shall maintain in force insurance policies, issued by insurance companies acceptable to YISD, naming YISD as an additional insured, in accordance with the terms of Exhibit "E", attached hereto and incorporated herein.  Provider shall provide YISD with evidence of such policies prior to performing the Services and thereafter upon request.  All such policies shall be in form and substance satisfactory to YISD and shall provide that YISD is to be given 45 days written notice of any cancellation, lapse, or expiration thereof.  

	3.5	Indemnity.  Provider agrees to indemnify, defend, and hold-harmless YISD, and its trustees, employees, representatives, successors, and assigns (the “YISD Releasees”) from and against any and all claims, causes of action, liability, expenses, attorneys fees, costs, injuries, damage, harm, or other loss of any YISD Releasees, regardless of any negligent or other conduct of any YISD Releasees, to the proportional extent caused by the intentional, willful, or negligent acts or omissions of Provider or the breach of any term of this Agreement by Provider.

	3.6	Reports.  Provider shall provide monthly written and, upon request, oral reports to YISD specifying in detail the activities undertaken and the steps then being taken by the Provider to describe the progress and provision of the Services.  The reports shall be made at such times, and in a format, satisfactory to YISD.

	3.7.	Prohibition of Discrimination.  No person in the United States shall, on the grounds of race, creed, color, national origin [including immigration status where an alien holds proper work authorization], military status, sex, age, or disability be excluded from participation in, be denied the benefits of, or be otherwise subjected to segregation or discrimination in any way, shape or form in employment or under projects or activities funded in whole or in part with funds made available to Provider pursuant to this Agreement, as set forth in Executive Order 11246, Executive Order 11375, and/or other law.

	3.8	Construction.  At YISD's option, depending upon the type and scope of construction required in performance of the Services at YISD facilities, YISD may require additional construction-specific provisions to be incorporated into this Agreement; in such case, however, such provisions shall be those set forth on Exhibit "D" [if any], attached hereto and incorporated herein.  To the extent the Services involve a "public work" subject to Chapter 2253 of the Texas Government Code, Provider shall provide payment and performance bonds in accordance with such laws and YISD's directions and policies.

Article IV
Remedies

	4.1	Remedies.  In the event of breach of this Agreement by Provider, and in addition to its rights to terminate this Agreement as provided herein and its rights and remedies in law and equity, YISD shall have the right to off-set and/or retain from payments otherwise due to Provider its damages, fees, and costs sustained or incurred in connection with such breach, provided that YISD first gives Provider fifteen (15) days prior notice of intent to exercise this right of offset/retainage and an opportunity to cure the specified default or problem within such period.  Furthermore, if this Agreement is terminated by YISD under Paragraph 2.2(f), YISD shall be entitled to recover, in addition to its other remedies, a sum equal to the value of the gratuity involved as well as all costs of procurement of replacement Services.

	4.2	Reservation.  YISD reserves, and does not waive, its rights of sovereign immunity and similar rights and its rights under the Texas Tort Claims Act.  No provision of this Agreement that imposes an obligation or restriction on YISD not permitted by applicable law shall be enforceable. Any provision of this Agreement permitting or requiring discretion, consent, or approval by Provider will be deemed to require that the same be exercised reasonably and in good faith.  

Article V
Invoicing and Payment

	5.1	Payment Schedule.  The Charges portion of the Services shall be invoiced by Provider, and such invoices forwarded to YISD, Attn: Accounts Payable, with a copy to YISD, Attn: Technology Information Systems, at YISD's address listed below.  Each such invoice must reference the YISD Purchase Order No., as well as this Agreement, and contain all necessary documentation required by YISD and Program rules, as well as the information described in Paragraph 5.2 below.  YISD is EXEMPT from all taxes.  The Charges are subject to all rules of the Program, and all policies and procedures of the SLD.  Provider shall be responsible for submission of necessary documentation to the SLD or its designee for the purpose of receiving payment of the remainder of the Prices.

	5.2	Invoice.  Except as otherwise provided herein, YISD shall make payment for any invoice received, and determined eligible and approved for payment, prior to the latter of: (a) forty-five (45) days after receipt; or (b) the last business day of the following month.  YISD may delay payment of any invoice in order to confirm eligibility, and proper and timely completion, of the Services represented thereby. Past due invoices shall bear interest at the rate provided by Section 2251.025 of the Texas Government Code or its successor.  YISD may withhold all or part of the Charges as retainage, to the extent required by applicable law, or pending proper completion of the Services represented thereby.  

	5.3	Invoicing Procedures. Provider must perform the following, and include the following information, on all invoices to YISD for Program-eligible Services: (a) date of invoice; (b) date(s) of Services; (c) Funding Request Number (“FRN”); (d) Provider’s signature on invoice attesting to the accuracy and completeness of all charges;(e) detailed description of services that matches specifications of this Agreement as well as the Form 470 and Form 471 descriptions of same; (f) clear, concise breakdown of amount(s) to be billed to SLD [discounted portion of Program eligible Charges] and amount(s) to be billed to YISD [non-discounted amount of Program eligible Charges]; (g) invoice on Provider’s letterhead or on a Provider-generated form; (h) YISD’s Billed Entity Number; (i) YISD’s Federal Communications Commission Registration Number; (j) proper Program discount percentage as set forth by the applicable FRN and SLD funding commitment decision letter (“FCDL”); and (k) Provider shall itemize, price, and invoice separately any services that are ineligible for Program funding.

	5.4	Discounted Invoicing and Reimbursement Process. Subject to YISD's prior consent, Provider shall either: (a) invoice YISD only for the non-discounted amounts due on the Program-approved Services and simultaneously invoice the SLD for the balance under the applicable Service Provider Invoice (the “SPI Billing Process”); or (b) invoice YISD in full for Program eligible Services under a Reimbursement or "BEAR" Process. If the SPI Billing Process is chosen, then (i) Provider shall be solely responsible for timely filing invoices and any relevant forms, including but not limited to FCC Form 474, with SLD; (ii) Provider understands and agrees that YISD will not be liable to Provider and Provider shall have no recourse against YISD for any discounted amount that Provider submits late to SLD for payment, if SLD refuses to pay the invoice due to late filing; (iii) Provider understands and agrees that YISD shall not be liable to Provider and Provider shall have no recourse against YISD for any discounted amount that Provider submits to SLD for payment if Provider is at fault for SLD’s refusal to pay. Provider is solely responsible for complying with all applicable SPI Billing Process requirements.  If the BEAR Process is chosen, then: (i) within fourteen (14) days from the date that Provider delivers to YISD the Program-approved Services, when delivery of such Services triggers a payment obligation under this Agreement for its share of the pre-discount cost of those Services; (ii) Provider shall be solely responsible for timely filing invoices with SLD; (iii) Provider understands and agrees that YISD will be liable to Provider and Provider shall have no recourse against YISD for any discounted amount that Provider submits late to SLD for payment, if SLD refuses to pay the invoice due to late filing;(iv) Provider understands and agrees that YISD shall not be liable to Provider and Provider shall have no recourse against YISD for any discounted amount that Provider submits to SLD for payment if Provider is at fault for SLD’s refusal to pay; (v) Provider shall submit to YISD for its review and approval before submitting it to SLD for payment, a copy of every invoice that Provider intends to submit for Services that it has provided or, in appropriate circumstances, will be providing to YISD; (vi) Provider is solely responsible for timely filing invoices with SLD, it understands that it must submit invoices to YISD sufficiently in advance of any SLD filing deadline to ensure that there will be adequate time remaining for it to meet the SLD filing deadline after YISD has had a reasonable opportunity to review and approve them; (vii) Provider understands that YISD’s ability to file a FCC Form 472 to start the BEAR process is dependent upon the Provider filing a FCC Form 473 and Service Provider Annual Certification form for the relevant funding year; (viii) that its failure to file the Form 473 in a timely manner will adversely affect YISD’s operations and may prohibit YISD from being able to receive reimbursement monies that it is entitled to receive; and (ix) if YISD is unable to receive reimbursement money due to the lack of a Form 473 from the Provider, Provider will be liable to YISD for any monies that YISD was unable to collect from the Program due to the Provider's lack of a Form 473.

	5.5.	Delayed Funding Commitment. Provider understands that, due to circumstances beyond YISD’s reasonable control, YISD may not receive a Program commitment by the beginning of the Program funding year, July 1, for the Services it intends to purchase from Provider during that Program year.  Services shall not commence until a funding commitment letter is issued by the SLD.

	5.6.	Retroactive Invoicing. When Program funding is approved, Provider shall invoice SLD for the discounted amount YISD is owed retroactive to July 1st of the funding year or to whenever approved service to YISD began, whichever date is later.	

	5.7	Budget.  Notwithstanding anything herein to the contrary, no payment will be made by YISD to the Provider hereunder during the current YISD budget period, and in any succeeding YISD budget period in excess of the dollar amount so budgeted for the same in such succeeding budget period.  Payment of any amounts for the Charges in excess of such figures to the Provider is conditioned upon a best efforts attempt by the Board of Trustees of YISD to obtain and appropriate funds for such payment. 

	5.8	Audit.  YISD shall have rights to inspect, copy, and audit certain records defined in, and in accordance with the terms and conditions of, Exhibit "F", attached hereto and incorporated herein (collectively, the “Records”). The Records shall be retained for ten (10) years following completion of the Services and shall be subject to inspection and audit by YISD throughout such period. Provider shall include in all subcontractor agreements for Services provisions requiring subcontractors to maintain the records similar to the Records and allowing YISD the same right to inspect and audit such records as set forth herein. In addition to the foregoing, Provider will create, implement and enforce an internal Program audit process that ensures that Provider complies with all Program rules and regulations, which process must include the following: (a) separating ineligible project management and other professional services costs, if any, from other Charges; (b)	where labor is involved, maintaining detailed, signed individual timesheets; (c) ensuring that ineligible charges are not submitted to SLD; (d) invoicing to SLD that is consistent with this Agreement and YISD’s 470 and 471; (e) ensuring that Services are not provided to YISD without YISD's express written permission or official purchase authorization; (f) ensuring that YISD-approved substitute services or products are prominently noted on invoices submitted to SLD and YISD; (g) where applicable, non-recurring services should be provided prior to September 30th and recurring services provided prior to June 30th of the relevant Program year, providing supporting documentation sufficient to evidence that what was approved per the FCDL and provided to YISD, was actually provided to YISD and when; (h) if Program-eligible Services costs are included as part of a larger contract or service/equipment billing, providing support for the allocation of Program-eligible amounts and reconciliation of that total to the total amount billed; (i) if Program-eligible Services are allocated to multiple sites, support for the allocation consistent with the amount and locations identified in the Form 471; (j) documenting that Program-funded Services were provided within the allowable term of this Agreement and Program year; (k) charging proper FRN(s); (l) ensuring that invoices and SLD forms are submitted to YISD in a timely manner; (m) ensuring that SLD forms are filled out completely, accurately and on time; and (n) maintaining fixed asset list of Program-supported equipment provided to YISD with detailed information for each item [i.e.-model number, serial number, product description] and made available to YISD in electronic format. 

	5.9	E-Rate Funding.  Provider understands and agrees that this Agreement is contingent at YISD's option, upon receipt of E-Rate funding by YISD in an amount sufficient, in its discretion, to perform the Projects.  YISD reserves the right to determine to cancel or modify any one or more of the Projects.  In the event of modification of a Project, YISD and Provider shall negotiate in good faith on revised Prices and revised Charges with respect to such modified Project; absent such agreement, YISD may terminate this Agreement with respect to that Project or all other Projects.  In the event of cancellation of a Project, the Prices, and Charges, relating to that Project shall be deemed deleted and eliminated.  Notwithstanding the foregoing, YISD reserves the right to perform one or more of any Projects, or parts thereof, and acquire all or any part of the Services, using its own funds or non-Program funds.  Provider acknowledges and agrees that, except for the Charges, YISD shall not have any responsibility to directly or indirectly pay compensation to Provider for the Services.  Provider agrees to participate in the Program and to cooperate fully and in all respects with YISD, the SLD, and any agency or organization administering the Program to ensure that YISD receives all of the Program funding for which it has applied and to which it is entitled in connection with the Services.

	5.10.	Lowest Corresponding Price. The Lowest Corresponding Price 47 CFR § 54.511 (b) Rule (“LCP Rule”), prohibits Provider from ever charging YISD more for Program-eligible Services than it charges similarly-situated non-residential customers for similar goods and service unless it can prove that the lowest corresponding price (“LCP”) is not “compensatory.” YISD is not obligated to ask for the LCP; YISD must receive it with respect to all Services. If, at the time of provision of the Services, the LCP for a particular Service is lower than the Price for such Service, Provider must charge the LCP for such Service. Promotional rates that Provider offers for a period of more than 90 days must be included among the comparable rates upon which the LCP is determined. There is a rebuttable presumption that rates offered within the previous three years are still compensatory. Provider may not avoid the LCP Rule by arguing that none of its non-residential customers are identically situated to YISD or that none of its contracts cover goods or services identical to those sought by YISD.  Provider acknowledges that FCC/SLD will permit Provider to charge YISD more than the LCP only when it can prove to the agency that the LCP is not “compensatory” [i.e.- that it will face demonstrably and significantly higher costs to provide its goods and/or services to YISD than it would to provide similar goods and/or services to similarly situated non-residential customers]. 

	5.11.	USF Documentation.	Provider shall provide to YISD within a commercially reasonable period of time, all of the information and documentation that the Provider has or that Provider reasonably can acquire that YISD may need to prepare its Program applications and/or to document transactions eligible for Program support. 

Article VI
Warranties and Representations

	6.1	Performance Warranty.  In addition to any other warranties provided by the Texas Business and Commerce Code or other law, Provider warrants that it and all authorized subcontractors and suppliers will perform and provide the Services in a good and workmanlike manner, using good faith, commercially reasonable, best efforts, in accordance with the specifications herein and all applicable laws, and using best skill, workmanship, and knowledge, and that the Services shall be fit for their intended purpose, and shall meet all specifications herein, all laws, and all industry standards.  

	6.2	Representations.  Provider hereby represents, warrants, and covenants to YISD the following, along with that done elsewhere herein, as of the date of this Agreement and continuing thereafter throughout the term of this Agreement, acknowledging YISD's reliance thereon: (a) Provider is a validly organized and existing entity in good standing under the laws of the state of its organization; (b) Provider is duly qualified under the laws of the state of its organization and the State of Texas to transact business and to perform the Services; (c) all requisite organizational action has been taken to authorize execution and performance of this Agreement by Provider; (d) Provider is fully and duly authorized to execute and perform this Agreement; (e) the execution and performance of this Agreement by Provider shall not violate any federal, state, local, or other law; (f) the execution and performance of this Agreement by Provider shall not breach any other agreement or contract of Provider; (g) the Charges are set independently without consultation, communication, or agreement with third parties for the purpose of restricting competition; (h) Provider has and will retain all necessary licenses, permits, and other authorizations necessary to participate in the Program and to perform the Services, including without limitation any proper registration and licensure as a service provider under the Program; (i) Provider will comply with all applicable laws in performance of the Services; (j) neither Provider nor any of its owners or other principals has been convicted of any felony; (l) Provider has not been adjudged or arbitrated liable for fraud, conversion, or deceptive trade practices; (m) Provider is not the subject of any pending criminal proceeding; (n) Provider is not the subject of any pending civil proceeding concerning allegations of fraud, conversion, or deceptive trade practices; (o) no employee, official, or representative of YISD has any direct or indirect personal financial interest in Provider or shall receive any direct or indirect compensation or benefit from Provider; (p) no person or entity was employed or retained by Provider on a commission, percentage, or contingent fee to solicit, secure, or to maintain in effect this Agreement; (q) the Services are all eligible for funding under the Program; (r) the Prices are fair and reasonable, and consistent with industry and market standards; (s) the Prices are allowable and eligible under the Program; (t) Provider shall comply with all rules of the Program and all policies of the SLD in performance of the Services; (u) Provider has complied with all rules of the Program and all policies of the SLD with respect to YISD prior to the date of this Agreement; (v) Provider has complied with and will comply with any business ethics policy of YISD, including without limitation that set forth on Exhibit "G", attached hereto and incorporated herein; (w) Provider shall not permit any employee of Provider or any approved subcontractor to be present upon premises of YISD who presents an unreasonable risk of harm to employees, students, or visitors of YISD, who is a registered sex offender or equivalent, who has or receives a conviction for any crime involving harm to a child, who is subject to reporting requirements for prior sexual offenses, who is of a character so that his/her presence at YISD sites present a risk of harm to children, who fraternizes or otherwise communicates with students except in cases of safety or like concerns, who uses or possesses alcohol, tobacco, illegal drugs, improperly-used drugs, or dangerous substances, or is under the influence of any, while performing or providing any of the Services, or who possesses a firearm, knife, or other weapon as defined by YISD policies [including without limitation a pocketknife] or applicable law at YISD facilities; (x) Provider has a working knowledge of Program; and (y) Provider has submitted to YISD a valid Service Provider Identification Number (“SPIN”) and a valid Federal Communications Commission Registration Number (“FCCRN”). 

	6.3	Confidentiality.  During the course of performance of the Services, Provider will have access to certain confidential and/or proprietary information belonging to YISD, including without limitation information designated as confidential or not generally known by non-YISD personnel (collectively, the “Confidential Information”).  YISD desires to protect the Confidential Information from subsequent use or disclosure by Provider or any person or entity acting in concert with Provider.  Provider agrees to never, without the prior written consent of YISD, do any of the following, directly or indirectly: (a) use Confidential Information for Provider's own purposes or for the purposes of any person or entity other than YISD; or (b) disclose the Confidential Information to non-YISD personnel.  Provider further shall take all steps necessary to prevent disclosure of Confidential Information by any other person or entity.  

	6.4	Proprietary Materials.  Notwithstanding the disclosure to Provider in the past or at any time in the future, all data, client lists, financial records, other records, equipment, tools, property, information, specifications, and materials submitted by, used by, provided to, prepared, and/or compiled by Provider, furnished to Provider, or used by Provider during the proposal of Provider for and/or the performance of the Agreement, as well as all copies thereof (collectively, the “Materials”), shall be and remain the sole and exclusive property of YISD.  None of the Materials shall be retained by Provider or transmitted to anyone at any time, either now or in the future.  Upon termination of this Agreement, or upon request by YISD, Provider shall promptly deliver the Materials to YISD.

	6.5	Intellectual Property.  If any original writing, sound recording, pictorial or graphical representation, photograph, picture, computer program, supporting data, or works of any similar nature arises, or if any discovery or invention arises or is developed, in whole or part from the performance of the Services, YISD shall have the right to use, duplicate, disclose, copyright, or patent the same in whole or part, at any time, in any manner, for any reason or purpose, and without charge, and YISD reserves and is granted a royalty-free, non-exclusive, and irrevocable license to reproduce, publish, duplicate, modify, disclose, and use the same in whole or part.

	6.6	Additional Legal Compliance.  Provider shall comply at its sole expense with all applicable laws in performance of the Agreement.  Provider agrees that, if it receives information or records concerning any student in provision of the Services, it shall not disclose the same except as permitted by the Family Educational Rights and Privacy Act a/k/a FERPA.  Provider shall furthermore comply at its sole expense with the requirements of Section 22.0834 of the Texas Education Code, Section 153.1117 of Title 19 of the Texas Administrative Code, and any YISD board policy relating to or arising from such statute or regulation, shall ensure that no covered employee of Provider or of any subcontractor [if authorized] with a disqualifying criminal history performs services under the Agreement at or for YISD, and shall timely provide to written certifications thereunder in such form and substance as requested by YISD.

Article VII
Special Legal Requirements

	7.1	Federal EDGAR Provisions.   Provider acknowledges in the event federal funds are utilized to fund the Services delivered under this Agreement, Provider will abide by all applicable federal laws, rules, and regulations, executive orders, and policies, procedures and directives applicable to this Agreement, including but not limited to the following paragraphs of this Article.

	7.2	Contractual Remedies.  Provider agrees that it will comply with all administrative, contractual, legal remedies sanctions and penalties for violation or breach which are included in this Agreement.

	7.3  	Wage and Hour Requirements. To the extent that this Agreement involve the employment of mechanics or laborers, Provider agrees to comply with 40 U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5), which requires Provider to compute the wages of every mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the standard work week is permissible provided that the worker is compensated at a rate of not less than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the work week.  This provision will not apply to YISD’s purchases from vendor of supplies or materials or articles ordinarily available on the open market, or contracts for transportation or transmission of intelligence.

	7.4	Clean Air Act and EPA.  Provider  agrees to comply with all applicable standards, orders or regulations issued pursuant to the Clean Air Act (42 USC 7401 -7671q) and the Federal Water Pollution Control Act, as amended (33 USC 1251-1387) and agrees to promptly notify YISD of any violation.

	7.5	Debarment and Suspension. Provider has certified that neither the Provider nor its principals were listed on the government-wide exclusions in the System for Award Management ("SAM"), that neither the Provider nor its principals are debarred, suspended, or otherwise excluded by agencies or declared ineligible under statutory or regulatory authority other than Executive Order 12549 at the time this Agreement was executed.   Provider further agrees on behalf of itself and its principals,  to immediately provide written notification to YISD if, at any time following execution of this Agreement, Provider or one of its principals learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances, or if Provider or one of its principals is later listed on the government-wide exclusions in SAM, or is debarred, suspended, or otherwise excluded by agencies or declared ineligible under statutory or regulatory authority other than Executive Order 12549.  Failure to notify YISD of erroneous information within five (5) business days of change in circumstances shall be grounds for immediate termination, but termination of Provider shall not be an election of remedy by YISD. 

	7.6	Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352.   Provider confirms its certification to YISD that:

(i)	No Federal appropriated funds have been paid or will be paid, by or on behalf of Provider, to any person for influencing or attempting to influence an officer or employee of an agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment, or modification of any Federal contract, grant, loan, or cooperative agreement.

(ii)	Provider further certifies that if any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned shall complete and submit Standard Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions. Provider certifies or affirms the truthfulness and accuracy of each statement of its certification and disclosure, if any. In addition, Provider understands and agrees that the provisions of 31 U.S.C. § 3801 et seq., providing administrative remedies for false statements, apply to this certification and disclosure, and that this certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into. Submission of this certification is a prerequisite for making or entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure Act of 1995).  Finally, Provider agrees that it will require that the language of this certification be included in the award documents for all lower-tier contractors it hires, and that it will ensure that all subcontractors make the same certification in connection with work done under this Agreement.  The certification in this Section is a material representation of fact upon which YISD has placed its reliance.  

	7.7	Compliance with Mandatory Provisions of State Energy Conservation Plan. Provider shall comply with the all mandatory standards and policies relating to energy efficiency which are contained in the state energy conservation plan issued in compliance with the Energy Policy and Conservation Act (42 U.S.C. 6201), if any.

	7.8	Compliance with Solid Waste Disposal Act.  If YISD purchased the same item or items from the Provider under this Agreement, which were purchased by YISD during the preceding fiscal year, and the prior purchase exceeded $10,000, Provider agrees that it will comply with Section 6002 of the Solid Waste Disposal Act, as amended by the Resource Conservation and Recovery Act, where applicable, and that it will provide information and certifications required by YISD confirming estimates and otherwise evidencing such compliance.

	7.9   	Equal Employment Opportunity Clause.   Provider represents, warrants and certifies that, during the performance of this Agreement:

[bookmark: _Hlk486971470](i)	it will not discriminate against any employee or applicant for employment because of race, color, religion, sex, sexual orientation, gender identity, or national origin. Provider will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, color, religion, sex, sexual orientation, gender identity, or national origin. Such action shall include, but not be limited to the following: Employment, upgrading, demotion, or transfer, recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship. Provider agrees to post in conspicuous places, available to employees and applicants for employment, notices to be provided by the contracting officer setting forth the provisions of this nondiscrimination;

(ii)	it will, in all solicitations or advertisements for employees placed by or on behalf of  Provider, state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, sexual orientation, gender identity, or national origin;

(iii)	it will not discharge or in any other manner discriminate against any employee or applicant for employment because such employee or applicant has inquired about, discussed, or disclosed the compensation of the employee or applicant or another employee or applicant. This provision shall not apply to instances in which an employee who has access to the compensation information of other employees or applicants as a part of such employee's essential job functions discloses the compensation of such other employees or applicants to individuals who do not otherwise have access to such information, unless such disclosure is in response to a formal complaint or charge, in furtherance of an investigation, proceeding, hearing, or action, including an investigation conducted by the employer, or is consistent with Provider’s legal duty to furnish information;

(iv)	it will send to each labor union or representative of workers with which it has a collective bargaining agreement or other contract or understanding, a notice to be provided by the agency contracting officer, advising the labor union or workers' representative of the commitments under section 202 of Executive Order 11246 of September 24, 1965, and shall post copies of the notice in conspicuous places available to employees and applicants for employment;

(v)	it will comply with all provisions of Executive Order 11246 of September 24, 1965, and of the rules, regulations, and relevant orders of the Secretary of Labor;

(vi)	it will furnish all information and reports required by Executive Order 11246 of September 24, 1965, and by the rules, regulations, and orders of the Secretary of Labor, or pursuant thereto, and will permit access to his books, records, and accounts by the contracting agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules, regulations, and orders;

(vii)	in the event of Provider’s non-compliance with the nondiscrimination clauses of this Agreement or with any of such rules, regulations, or orders, this Agreement may be canceled, terminated or suspended in whole or in part and the Provider may be declared ineligible for further Government contracts in accordance with procedures authorized in Executive Order 11246 of September 24, 1965, and such other sanctions may be imposed and remedies invoked as provided in Executive Order 11246 of September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise provided by law; and

(viii)	it will include the provisions of paragraphs (i) through (vii) in every subcontract or purchase order unless exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section 204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding upon each subcontractor or vendor. Provider will take such action with respect to any subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions including sanctions for noncompliance: Provided, however, that in the event Provider becomes involved in, or is threatened with, litigation with a subcontractor or vendor as a result of such direction, this Agreement or may request the United States to enter into such litigation to protect its interests.

	7.10	Termination for Convenience. Notwithstanding any provision to the contrary contained in this Agreement if federal funds are used to fund the purchase represented by this Agreement, YISD reserves the right to terminate this Agreement for convenience.  In such event, YISD agrees that it will be responsible for all legitimate charges with respect to periods prior to the termination.    

7.11   Contracting Information.  Provider shall preserve for the duration of this Agreement all “contracting information” within the meaning of Texas Government Code Section 552.003(1-a) et. seq. relating to this Agreement (the “Contracting Information”) as provided by the records retention requirements applicable to YISD.  Provider shall provide to YISD, upon its request, any Contracting Information that is in the custody or possession of the Provider.  Upon completion of this Agreement, the Provider shall either provide at no cost to YISD all Contracting Information in the custody or possession of YISD or instead preserve all Contracting Information provided by the records retention requirements applicable to YISD.  Pursuant to Section 552.372(b) of the Texas Government Code, the following notice is given to Provider by YISD:
The requirements of Subchapter J, Chapter 552, Government Code, may apply to this contract and the contractor or vendor agrees that the contract can be terminated if the contractor or vendor knowingly or intentionally fails to comply with a requirement of that subchapter.
	7.12	Israel Certification. Pursuant to Texas Government Code Chapter 2271, if this Agreement is valued at $100,000 or more and if Provider has at least ten (10) full time employees, then Provider represents and warrants to YISD that Provider does not boycott Israel and will not boycott Israel during the term of this Agreement.  Provider means an organization, association, corporation, partnership, joint venture, limited partnership, limited liability partnership, or limited liability company, including a wholly owned subsidiary, majority-owned subsidiary, parent company, or affiliate of those entities or business associations that exists to make a profit.  Provider does not include a sole proprietorship.

	7.13	Firearms Certification.  Provider represents, warrants, and covenants to YISD that Provider: (a) does not have any practice, policy, guidance, or directive that discriminates against a firearm entity or firearm trade association; and (b) will not discriminate against a firearm entity or firearm trade association during the term of this Agreement.  For purposes of this provision, the terms “firearm entity”, “firearm trade association” and “discriminate against a firearm entity or a firearm trade association” shall have the same meaning as set forth in Government Code Section 2274.001 et. seq.

	7.14	Energy Company Certification.  Provider represents, warrants, and covenants to YISD that Provider that, within the meaning of Texas Government Code Sections 809.001 and 2276.001 et. seq., it: (a) does not boycott energy companies; and (b) will not boycott energy companies during the term of this Agreement.

	7.15	No Conflict.  Provider represents and warrants to YISD that no individual serving on YISD’s Board of Trustee’s: (a) has a substantial interest in Provider or in a subcontractor of Provider; (b) is related in the second degree by consanguinity or affinity, as determined by Chapter 573 of the Texas Government Code to, an individual who has a substantial interest in Provider or in a subcontractor of Provider; or (c) has received or been promised a gift or in-kind services of more than $250 in connection with the Agreement or award thereof. For purpose of this paragraph, an individual has a substantial interest in Provider [or subcontractor of Provider, as applicable] if: (i) the individual owns more than 10% of the voting interest in Provider [or subcontractor of Provider, as applicable], or (ii) the individual has a direct or indirect participating interest by shares, stock, or otherwise, regardless of whether voting rights are included, of more than 10% of the profit, proceeds, or capital gains of Provider [or subcontractor of Provider, as applicable].

	7.16	Non-Abuse.  Provider represents, covenants, and warrants to YISD that, as a service provider to YISD within the meaning of Section 22A.001 of the Texas Education Code, no individual employed by or working for Provider or any subcontractor of Provider, who is expected to provide any services under this Agreement at facilities of YISD, has ever been involved in any of the matters described in Section 22A.005(a)(1)-(5) of the Texas Education Code except as disclosed to YISD prior to execution of this Agreement by a document entitled “Section 22A.005 Disclosure” or in the affidavit described in the next sentence. Provider has executed and delivered to YISD a pre-service affidavit as described in Section 22.005(a) of the Texas Education Code as well as consents for release of employment records by any individual employed by or working for Provider who is expected to provide any services under the Agreement at facilities of YISD.

	7.17	Not Foreign Terrorist Organization.  Provider certifies that it is not a company identified on the Texas Comptroller’s list of companies known to have contracts with, or provide supplies or services to, a foreign organization designated as a Foreign Terrorist Organization by the U.S. Secretary of State.

	7.18	Certain Foreign Ownership.  Provider certifies that neither it nor its parent company nor any affiliate of Provider or its parent company, is  either (a) owned by or the majority of stock or other ownership interest of the company is held or controlled by individuals who are citizens of China, Iran, North Korea, Russia, or a designated country; (b) a company or other entity, including governmental entity, that is owned or controlled by citizens of or is directly controlled by the government of China, Iran, North Korea, Russia, or a designated country; or (c) headquartered in China, Iran, North Korea, Russia, or a designated country. 

	7.19	Critical Infrastructure.  Provider certifies that Provider will not grant direct or remote access to or control of critical infrastructure, except for product warranty and support purposes, to prohibited individuals, companies, or entities, including governmental entities, owned, controlled, or headquartered in China, Iran, North Korea, Russia, or a designated country, as determined by the Governor of Texas.  Under Texas Government Code Section 2275.0101, “critical infrastructure” means “a communication infrastructure system, cybersecurity system, electric grid, hazardous waste treatment system, or water treatment facility”.  

	7.20	Not Abortion Provider.  Provider certifies, pursuant to Texas Government Code Chapter 2273, that it is not an abortion provider or an affiliate of an abortion provider.

Article VIII
Miscellaneous

	8.1	No Assignment.  Without the prior written consent of the other party, no party shall have right or power to assign this Agreement in whole or in part, or to delegate any duties hereunder in whole or part.

	8.2	Binding Effect.  This Agreement, and every provision thereof, shall be binding upon and shall inure to the benefit of the parties and their respective successors and permitted assigns.

	8.3	Interpretation.  Wherever the context shall require, the singular shall include the plural, and the male gender shall include the female gender and the neuter, and vice versa.

	8.4	Fees and Costs.  In the event either party brings an action to enforce or interpret any provision of this Agreement, the prevailing party will be entitled to recover its costs and expenses including, without limitation, reasonable attorney's fees, costs, and necessary disbursements, in addition to any other relief to which it shall be entitled to receive.

	8.5	Waiver.  No consent or waiver, express or implied, by a party to or for any breach of any provision hereunder by the other party shall be deemed a consent or waiver to or for any other breach of the same provision or any other provision hereunder.  In addition, the acceptance of Services by YISD does not waive any rights of YISD under this Agreement, applicable law, or Program rules.

	8.6	Joint Preparation.  This Agreement has been jointly prepared by the parties, and no ambiguity shall be construed against any party based on the identity of the author of this Agreement.

	8.7	Applicable Law.  THIS AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS, AND IS PERFORMABLE IN EL PASO COUNTY, TEXAS.  VENUE OF ANY LITIGATION BETWEEN THE PARTIES SHALL BE IN EL PASO COUNTY, TEXAS.

	8.8	Counterparts.  This Agreement may be executed in original or facsimile signatures, in multiple counterparts.

	8.9	Relationship.  This Agreement does not constitute a joint venture or partnership of any kind between the parties hereto.  Provider is in an independent contractor relationship with YISD.

	8.10	 Invalidity.  If any provision of this Agreement shall be found by any court or administrative body of competent jurisdiction to be invalid or unenforceable, the invalid or unenforceable provision shall not affect the other provisions of this Agreement and all provisions not affected by such invalidity or unenforceability shall remain in full force and effect.  The parties hereby agree to attempt to substitute for any invalid or unenforceable provision a valid or enforceable provision which achieves to the greatest extent possible the economic legal and commercial objective of the invalid or unenforceable provision.

	8.11	Headings.  Headings to clauses in this Agreement are for the purpose of information and identification only and shall not be construed as forming part of this Agreement.

	8.12 	Notices.  Any notice, request, instruction or other document to be given hereunder shall be hand-delivered, sent by first class mail, or sent by telex or facsimile, with such telex or facsimile notice to be followed-up by letter posted within 12 hours, to the address of the other party set out in this Agreement or such other address as may have been provided in the interim, by an Authorized Person in the case of YISD.

	8.13	Public Information Act.  Notwithstanding anything herein or in the Provider's response to YISD’s request for proposal, request for competitive sealed proposal, bid request, or similar instrument, such response and all accompanying or submitted materials and information in connection therewith, as well as this Agreement and all exhibits hereto, may be subject to disclosure in accordance with the Texas Public Information Act, Section 552.001 et. seq. of the Texas Government Code (the "PIA").  To the extent any of the Services involve the exchange or creation of public information as defined by the PIA the Provider shall make any such information, not otherwise exempted from disclosure under the PIA, available in writing and electronically in Microsoft Word, Microsoft Excel and or Adobe Acrobat.

	8.14	Independent Obligations.  The obligations of Provider hereunder are independent covenants.  No act, omission, or circumstance of any kind, even if it constitutes a breach of covenant by YISD, shall release Provider of timely performance of its obligations.  Any amounts due from Provider to YISD, and any part thereof, shall be paid without claim of set-off, counterclaim, or deduction of any nature or for any cause whatsoever.

	8.15	Time.  Time is of the essence with respect to Provider’s obligations under this Agreement.  Specifically, Provider acknowledges that any Program funds to be used in connection with the Services or this Agreement will be contingent, in whole or part, upon completion of the Services by a specified date, and that timely completion of the Services may be a prerequisite to timely completion of other Program projects not covered by this Agreement.

	8.16	Legal Actions.  Provider shall advise YISD as to matters which come to its attention involving potential legal actions by third parties against YISD relating to the Projects, the Services, and/or this Agreement, and shall promptly advise YISD of legal actions commenced by third parties against YISD which come to its attention.  Provider shall reasonably cooperate with YISD in the defense of any action by third parties against YISD relating to the Services, the Projects and/or this Agreement.

	8.17	Prohibited Payments.  Except with the prior written consent of YISD, Provider agrees not to directly or indirectly seek, solicit, receive, or accept any compensation, fee, gift, property, commission, rebate, or other payment from any third party in connection with provision of the Services (collectively, the “Third-Party Payments”).  Any consented-to Third-Party Payments must not be intended to be a kickback, bribe, or other illegal payment or gratuity, and must be at a rate commensurate with standard and reasonable compensation for similar goods and/or services provided by third parties in the business of providing such goods or services.  Any Third-Party Payment that is not consented-to, that is not disclosed, that is improperly disclosed, or that fails to meet these other requirements shall be deemed to be a “Prohibited Payment”.

	8.18	No Employment.  To the extent that Provider hires, employs, or continues to retain any person in connection with the provision of the Services or any Project, or otherwise uses any person to perform services in connection with the same, such person shall be an employee of Provider, and not an employee of YISD for any purpose.
	
	8.19	Survival.  The representations, warranties, covenants, and indemnities made by Provider in this Agreement, as well as all other provisions which expressly or by their nature extend beyond termination of this Agreement, shall survive execution, performance, and/or termination of this Agreement.

	8.20	No Third-Party Beneficiary.  Nothing herein is intended to, or shall be construed to, provide any rights or remedies to any third party, or to create any third-party beneficiary.

	8.21 	Entire Agreement.  THIS AGREEMENT, INCLUDING EXHIBITS AND APPENDICES, IS THE FINAL, COMPLETE, AND ENTIRE AGREEMENT BETWEEN THE PARTIES WITH RESPECT TO THE SUBJECT MATTER AND SUPERSEDES ALL PRIOR COMMUNICATIONS, ORAL OR WRITTEN, BETWEEN THE PARTIES.  CHANGES TO THIS AGREEMENT MAY ONLY BE MADE BY MUTUAL WRITTEN AGREEMENT OF THE PARTIES, WHICH MUST CONTAIN THE AUTHORIZED SIGNATURE OF YISD'S SUPERINTENDENT.

[signatures on following page(s)]



	EXECUTED as of the ______ day of _____________, 202#.

						Vendor name

					    By: 							
					 Name:							
					   Title:							
 
				      Address:	____________________________________
						____________________________________
									    			        										                  											      “Provider”


						YSLETA INDEPENDENT SCHOOL 
						DISTRICT

					      By:____________________________________
						Dr. Xavier De La Torre                         
						Superintendent of Schools                              

				        Address:   9600 Sims Drive
						 El Paso, Texas 79925

										           “YISD”


Exhibit “A”
Authorized Persons

Doug Chamlee
Technology Information Systems
9600 Sims Drive
El Paso, Texas 79925
915-434-1065 – direct line

Ben Perez
Technology Information Systems
9600 Sims Drive
El Paso, Texas 79925
915-434-1069 – direct line

Hazael Reyes
Technology Information Systems
9600 Sims Drive
El Paso, Texas 79925
915-434-1067 – direct line


Exhibit “B”
Description of Prices and Payment Schedule


	The attached page(s) show each item, accompanied by the name of the vendor which YISD has selected to provide that Service.  For purposes of this Agreement, the Prices are those associated with the items on the attached page(s) which are next to or otherwise correspond with the name of the Provider and the appropriate line and/or column applicable to such item and Provider (the "Provider Items").  Items relating to any named third-party are not part of this Agreement.  The identities of other vendors, if any, are shown in order to ensure the respective vendors, including Provider, are aware of their respective, allocated Services, and to differentiate between the Provider Items and the items associated with other vendors.

	The aggregate Prices in no event shall exceed the lesser of the sum approved by the Board of Trustees with respect to the specific award of this Agreement to Provider or the sum awarded by the SLD with respect to the same, subject to YISD's rights under Paragraph 5.9 of this Agreement.




























(attach the award summary tied to the awarded vendor)












































Exhibit “C”
Project(s)


Erate 2027 ############, or portion thereof




Exhibit “D”
Description of Services
and Timetables

	The Services consist of the Provider Items as set forth on Exhibit "B", as may be set forth on the attached page(s) [if any], as may be more fully described elsewhere in this Agreement, or as may be set forth in more detail [with respect to the particular Provider Items] in YISD's request for competitive sealed proposal, request for proposal, or other procurement document pursuant to which this Agreement was awarded.

	Due to the nature of the Project and the Program contingencies, the quantities of the Services required to be provided by Provider for the Project, the details and specifications of the required products and work, and the timetables and sequencing of the Services shall be as later reasonably determined by YISD.  Provider agrees to reasonably cooperate with YISD and other vendors or contractors in connection with appropriate sequencing and compatibility issues. 
	



Exhibit "E"
Insurance

	Provider shall procure and maintain, at no additional cost to YISD, the following insurance coverages required in this Exhibit "E", as well as whatever other insurance coverage which YISD may require and provide evidence thereof at the time of execution of this Agreement.  Such insurance is to be primary with respect to any other similar insurance available to YISD regardless of the provisions of such insurance and is to name YISD as an additional insured and loss payee.  All insurance policies on which YISD is named as an additional insured must contain (i) a breach of warranty provision guaranteeing that YISD will be insured regardless of breach by Provider, and (ii) a waiver of subrogation by insurers in favor of YISD.  Provider will furnish to YISD certificates and additional insured endorsements evidencing the specified insurance prior to beginning the Services and, if requested by YISD copies of the insurance policies themselves.  Such certificates must provide that at least sixty (60) days prior written notice of any policy cancellation or change be given to YISD.  All insurance must be obtained from insurance carriers with a Best’ rating of at least “A-10” and that are otherwise acceptable to YISD.  Provider will require any subcontractors, sub-subcontractors, consultants, specialists and other persons, firms or entities retained by Provider to perform any portion of the Services to also maintain all such insurance set forth below and to provide YISD such certificates of insurance, additional insured endorsements, breach of warranty provisions and, if requested, certified copies of the policies themselves.  The failure of Provider to comply with the insurance requirements set forth herein prior to the commencement of the Services will, without limitation upon any other remedies available to YISD, be grounds for cancellation of this Agreement and any other agreement(s) by and between Provider and YISD without notice at any time during such failure of compliance.  If YISD is damaged by the failure to maintain all required insurance, Provider shall bear all such damages. The general indemnification granted by Provider in the Agreement shall not be comprised or limited by the amount of insurance coverage.  Any losses incurred by YISD arising from the provision of the Services, whether or not covered by the insurance described below or within the deductible of such insurance, will be the sole responsibility of Provider to the extent they are covered by the indemnity provisions or any other provisions of this Agreement.

	The minimum required insurance coverages are as follows:

1.	 Workers’ compensation insurance coverage that meets or exceeds legal requirements, including without limitation those in 28 Texas Administrative Code Section 110.110(c)(7), Texas Labor Code Section 406.096, as well as Board Policy CV(Legal), CV(Local), and CV(Exhibit"), and otherwise at least minimally consistent with the following, with terminology deemed changed as necessary to conform to the terminology of this Agreement:

	A copy of a certificate of insurance, a certificate of authority to self-insure issued by the Texas Department of Insurance (the "TDI"), or a coverage agreement (DWC-81, DWC-82, DWC-83, or DWC-84), showing statutory workers’ compensation insurance coverage for the person’s or entity’s employees providing services on a project is required for the duration of the project.

	Duration of the project includes the time from the beginning of the work on the project until the contractor’s/person’s work on the project has been completed and accepted by the governmental entity.

	Persons providing services on the project (“subcontractor” in Texas Labor Code 406.096) include all persons or entities performing all or part of the services the contractor has undertaken to perform on the project, regardless of whether that person contracted directly with the contractor and regardless of whether that person has employees.  This includes, without limitation, independent contractors, subcontractors, leasing companies, motor carriers, owner-operators, employees of any such entity, or employees of any entity that furnishes persons to provide services on the project.

	Services include, without limitation, providing, hauling, or delivering equipment or materials, or providing labor, transportation, or other service related to a project.  Services do not include activities unrelated to the project, such as food/beverage vendors, office supply deliveries, and delivery of portable toilets.

	The contractor shall provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code 401.011(44) for all employees of the contractor providing services on the project for the duration of the project.

	The contractor must provide a certificate of coverage to the governmental entity prior to being awarded the contract.

	If the coverage period shown on the contractor’s current certificate of coverage ends during the duration of the project, the contractor must, prior to the end of the coverage period, file a new certificate of coverage with the governmental entity showing that coverage has been extended.

	The contractor shall obtain from each person providing services on a project, and provide to the governmental entity:
A certificate of coverage, prior to that person beginning work on the project, so the governmental entity will have on file certificates of coverage showing coverage for all persons providing services on the project; and

No later than seven days after receipt by the contractor, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of coverage ends during the duration of the project.
The contractor shall retain all required certificates of coverage for the duration of the project and for one year thereafter.

	The contractor shall notify the governmental entity in writing by certified mail or personal delivery, within ten days after the contractor knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the project.

	The contractor shall post on each project site a notice, in the text, form, and manner prescribed by the TDI, informing all persons providing services on the project that they are required to be covered, and stating how a person may verify coverage and report lack of coverage.

The contractor shall contractually require each person with whom it 
contracts to provide services on a project, to:
Provide coverage, based on proper reporting of classification codes and payroll amounts and filing of any coverage agreements, which meets the statutory requirements of Texas Labor Code 401.011(44) for all of its employees providing services on the project for the duration of the project;

Provide to the contractor, prior to that person beginning work on the project, a certificate of coverage showing that coverage is being provided for all employees of the person providing services on the project for the duration of the project;

Provide the contractor, prior to the end of the coverage period, a new certificate of coverage showing extension of coverage, if the coverage period shown on the current certificate of coverage ends during the duration of the project.

Obtain from each other person with whom it contracts, and provide to the contractor:
A certificate of coverage, prior to the other person beginning work on the project; and
A new certificate of coverage showing extension of coverage, prior to the end of the coverage period, if the coverage period shown on the current certificate of coverage ends during the duration of the project;
Retain all required certificates of coverage on file for the duration of the project and for one year thereafter;

Notify the governmental entity in writing by certified mail or personal delivery, within ten days after the person knew or should have known, of any change that materially affects the provision of coverage of any person providing services on the project; and

Contractually require each person with whom it contracts to perform as required by items 1–6, with the certificates of coverage to be provided to the person for whom they are providing services.
	By signing this contract or providing or causing to be provided a certificate of coverage, the contractor is representing to the governmental entity that all employees of the contractor who will provide services on the project will be covered by workers’ compensation coverage for the duration of the project, that the coverage will be based on proper reporting of classification codes and payroll amounts, and that all coverage agreements will be filed with the appropriate insurance carrier or, in the case of a self-insured, with the TDI’s Division of Self-Insurance Regulation.  Providing false or misleading information may subject the contractor to administrative penalties, criminal penalties, civil penalties, or other civil actions.

	The contractor’s failure to comply with any of these provisions is a breach of contract by the contractor that entitles the governmental entity to declare the contract void if the contractor does not remedy the breach within ten days after receipt of notice of breach from the governmental entity.

	The coverage requirement recited above does not apply to sole proprietors, partners, and corporate officers who are excluded from coverage in an insurance policy or certificate of authority to self-insure that is delivered, issued for delivery, or renewed on or after January 1, 1996.
2.	Automobile and truck liability coverage with minimum limits of $1,000,000.00 bodily injury and $1,000,000.00 property damage including owned, non-owned and hired motor vehicle coverage.
	
3.	Commercial general liability insurance coverage covering claims for damages arising out of bodily injury, sickness or disease, death and property damage with minimum limits of $1,000,000.00 per occurrence and an aggregate per location limit of not less than $5,000,000.00 and shall also include the following coverages in amounts acceptable to YISD:
	
(a) 	Premises and Operations coverage, including coverage for explosion, collapse and underground damage, if applicable;
		(b) 	Products and Completed Operations coverage;
		(c) 	Contractual liability coverage;
		(d) 	Personal and Advertising Injury coverage; and
(e) 	Fire damage with a limit of $50,000.00 and medical expenses with a limit of $5,000.00.
	4.	Employer's liability coverage with minimum limits of:
		(a)	 $1,000,000.00—Each Accident;
		(b) 	$1,000,000.00—Disease—Policy Limit; and
		(c) 	$1,000,000.00—Disease—Each Employee.

If leased employees will be used, the Provider shall provide YISD with a copy of the leasing company’s Texas State License and evidence of workers’ compensation coverage insuring the leased employees.

	5.	Builder's risk insurance for the Services to the full insurable value thereof until YISD has finally accepted the Services.  Such insurance shall, without limitation, insure against the perils of fire and extended coverage and physical loss or damage including, without duplication of coverage, theft (of property, tools, equipment, vehicles) vandalism, malicious mischief, collapse, and debris removal, including demolition occasioned by enforcement of any applicable legal requirements, and shall cover reasonable compensation for the services and expenses of a consultant whose services are required as a result of such insured loss, if not covered under builder's risk insurance or otherwise provided in the Agreement.  The Provider shall also effect and maintain similar property insurance on portions of the Services stored off the site or in transit when such portions of the Services are to be included in an invoice for payment.  If by the terms of this insurance any mandatory deductions are required, or if the Provider should elect, with the concurrence of YISD, to increase the mandatory deductible amounts or purchase this insurance with voluntary deductible amounts, the Provider shall be responsible for payment of the amount of the deductible in the event of a paid claim.

	6.	The Provider shall also obtain and maintain an umbrella policy with a combined single limit of not less than $4,000,000.00.  

With respect to any of the insurance policies provided by the Provider pursuant to the Agreement which are “claims made” policies, in the event any such policies are canceled or non-renewed, the Provider shall provide a substitute insurance policy or policies with terms and conditions and in amounts which comply with the terms of the Agreement and which provide for retroactive coverage from the date of the execution of the Agreement in order to ensure that there are no gaps in coverage which may exist due to cancellation or non-renewal of all prior “claims made” policies.  With respect to all “claims made” policies which are renewed, the Provider shall provide coverage retroactive back to and including the date of the execution of the Agreement.  All substitute or renewed “claims made” policies shall be maintained in full force and effect for one year from the date of final acceptance of the Services.  In the event that the Agreement is terminated prior to the complete provision of the Services, the Provider shall maintain all insurance policies provided by the Provider pursuant to the Agreement in full force and effect for one year from the date of final acceptance of the Services.  If the Provider neglects or refuses to provide any insurance required by this Exhibit "E", or if any insurance is cancelled, YISD may procure such insurance and deduct the amount of such insurance from amounts due the Provider.   












Exhibit “F”
Audit of Records

	Upon execution of this Agreement, Provider’s Records (as defined below) shall upon reasonable notice be open to inspection and subject to audit and/or reproduction during normal business working hours.  Such audits may be performed by YISD’s representative or an outside representative engaged by YISD.  YISD or its designee may conduct such audits or inspections throughout the term of this Agreement and for a period of three years after final payment or longer if required by law.  YISD’s representatives may (without limitation) conduct verifications such as counting employees at the site of the Services, witnessing the distribution of payroll, verifying information and amounts through interviews and written confirmations of Provider’s employees, field and agency labor, subcontractors and vendors.  “Provider's Records” as referred to in this Agreement shall mean and include any and all information, materials and data of every kind and character, including, without limitation, records, books, papers, documents, subscriptions, proposals, quotes, bids, correspondence, delivery information, recordings, agreements, purchase orders, leases, contracts, commitments, arrangements, notes, daily diaries, superintendent reports, drawings, receipts, vouchers and memoranda, and any and all other agreements, sources of information and matters that may in YISD’s judgment have any bearing on or pertain to any matters, rights, duties or obligations under or covered by any portion of the Agreement.  Such records shall include (hard copy, as well as computer readable data if it can be made available), written policies and procedures; time sheets; payroll registers; payroll records; cancelled payroll checks; subcontract files (including proposals of successful and unsuccessful bidders, bid recaps, etc.); original estimates; estimating worksheets; correspondence; change order files (including documentation covering negotiated settlements); back charge logs and supporting documentation; invoices and related payment documentation; general ledger; records detailing cash and trade discounts earned, insurance rebates and dividends; and any other records which may have a bearing on matters of interest to YISD in connection with Provider’s dealings with YISD to the extent necessary to adequately permit evaluation and verification of any or all of the following:  (i) compliance with the  requirements of the Agreement; (ii) compliance with all specifications; (iii) compliance with YISD’s business ethics expectations; (iv) compliance with any provisions regarding change orders; (v) accuracy of Provider’s representations regarding pricing; and (vi) accuracy of Provider’s representations related to claims submitted by Provider or any of its payees.

	Provider shall require all payees (examples of payees includes but is not limited to consultants, subcontractors and material suppliers) to comply with the provisions of this Exhibit “F” by including the requirements hereof in a written contract agreement between Provider and all such payees.  Such requirements to include flow-down right of audit provisions in contracts with payees will also apply to sub-consultants, sub-subcontractors and sub-material suppliers, etc.  Provider will cooperate fully and will cause all such parties to cooperate fully in furnishing or in making available to YISD from time to time whenever requested, in an expeditious manner, any and all such information, materials and data.  YISD’s authorized representative or designee shall have reasonable access to Provider’s facilities, shall be allowed to interview all current or former employees to discuss matters pertinent to the performance of this Agreement and shall be provided adequate and appropriate Services space, in order to conduct audits in compliance with this Exhibit “F”.  

	If an audit inspection or examination in accordance with this Exhibit “F” discloses overpricing or overcharges (of any nature) by Provider to YISD in excess of $1,000.00, in addition to making adjustments for the overcharges, the reasonable actual cost of YISD’s audit shall be reimbursed to YISD by Provider.  Any adjustments and/or payments which must be made as a result of any such audit or inspection of Provider’s Records shall be made within ninety (90) days from presentation of YISD’s findings to Provider.

	Pursuant to applicable laws, Provider shall retain and shall contractually require each consultant Provider utilizes for the Services to retain all data, books, and other records relating to this Agreement for a period of three years after completion of the Services.  All data, books, and other records shall be subject to inspection and audit by YISD or its authorized representative at reasonable times.  Upon request, Provider shall produce the original of any or all of Provider’s Records.  If approved by YISD, photographs, microphotographs, or other authentic reproductions may be maintained instead of original records and documents. 

	The term “Provider's Records” also includes, without limitation, all documents, information, data, materials, records, or other items required by Program rules to be available for inspection by the SLD or other government authorities.  This audit obligation is in addition to any required by Program rules.  



Exhibit “G”
Ethics Policy

	During the course of pursuing job orders with YISD and while performing Services in accordance with the Agreement, Provider agrees to maintain business ethics standards aimed at avoiding any impropriety or conflict of interest which could be construed to have an adverse impact on matters with respect to the Agreement.

	Provider shall take reasonable actions to prevent any actions or conditions which could result in a conflict with YISD's best interests. These obligations shall apply to the activities of Provider’s employees, agents, subcontractors, etc.  For example, Provider’s employees, agents, subcontractors, material suppliers (or their representatives) should not make or provide to be made any employment, gifts, extravagant entertainment, payments, loans, free Services, substantially discounted Services, or other considerations to YISD’s representatives, employees or their relatives.  Similarly, Provider’s employees, agents or subcontractors (or their relatives) should not receive any commissions, gifts, extravagant entertainment, payments, loans, free Services, substantially discounted Services or any other considerations from representatives of subcontractors, or material suppliers performing Services related to the Agreement.

	Provider agrees to notify YISD or an appropriate representative of YISD (i.e. the Director of Internal Audit and/or the Director of Loss Prevention) as soon as possible after Provider becomes aware of any instance where there has been a failure to comply with the provisions of YISD’s ethics policy.

	Upon request by YISD, Provider agrees to provide a representation letter in a form agreeable to YISD stating that Provider understands that YISD has a business ethics policy which provides that none of YISD’s employees nor members of their family shall accept anything of value from contractors, suppliers, vendors or others transacting or seeking to transact business with YISD and that Provider is not aware of any situations violating that policy which have not been previously reported to YISD.

	Provider agrees to include this ethics policy in all of Provider’s contracts with respect to Services performed under any agreement with YISD.

	Provider shall permit interviews of employees, reviews and audits of accounting or other records by YISD’s representative(s) to evaluate compliance with YISD's business ethics standards.  Such reviews and audits will encompass all dealings and activities of Provider’s employees, agents, representatives, vendors, subcontractors, and other third parties paid by Provider in their relations with YISD’s current or former employees or employee relatives.

	Provider is expected to disclose in writing to YISD any business arrangements such as commission arrangements, referral fee arrangements, ownership interests, profit sharing arrangements, bonus arrangements, etc. that its organization, any affiliated organization, or any representatives (or relatives of representatives) of their organization have with any other contractor, YISD representative, or consultant involved in any way with the Agreement.
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